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I. 
Amicus Curiae

A.
National Employment Lawyers Association


NELA is a non-profit organization of lawyers representing employees and has over 2,000 members nationwide.  It is headquartered in San Francisco, California.  NELA has supported precedent-setting litigation and legislation affecting the rights of individuals in the workplace for many years.  The Minnesota Chapter of NELA was formed in 1990.  The undersigned is the former chair of the Minnesota Chapter's amicus curiae committee, and is qualified to brief this court on whether it should hold that a claim for retaliatory discharge under Minn. Stat. §181.932 is triable by jury, having appeared as amicus curiae in several cases before this court, including Nordling v. Northern States Power, Co., 478 N.W.2d 498 (Minn. 1991) and Williams v. St. Paul Ramsey Medical Center, 551 N.W.2d 483 (Minn. 1996).


B.
Statement of Objectivity


The position the Minnesota Chapter of NELA takes in the following brief has not been drafted, approved or financed by appellants or their counsel.  Any duplication of NELA's analysis and the appellants' is purely coincidental.  Amicus thanks the Minnesota Supreme Court for permitting it to appear in this case.

II.
CONSTITUTIONAL QUESTION


Is a party asserting a claim for retaliatory discharge under Minn. Stat. §181.932 entitled to trial by jury under Article 1, Section 4, of the Minnesota Constitution?

The appeals court held No.  622 N.W. 2d 121 (Minn. App. 2001)

III.  
DISCUSSION

A.
Article 1, Section 4, Applies to Statutory Actions

There is a premise, almost a presumption, underlying the intermediate court’s ruling that litigants on either side of the aisle in a suit premised on a statute are not entitled to a jury trial under the state constitution unless that legislation specifically permits it.  This is a rare occurrence indeed because the right to a jury trial already is established in the constitution for legal claims.  The United States Supreme Court addressed this very point in Curtis v. Loether, 415 U.S. 189, 193-94 (1973), where it held:

Although the Court has apparently never discussed the issue at any length, we have often found the Seventh Amendment applicable to causes of action based on statutes [citations omitted]. Whatever doubt may have existed should now be dispelled.  The Seventh Amendment does apply to actions enforcing statutory rights, and requires a jury trial upon demand, if the statute creates legal rights and remedies, enforceable in an action for damages in the ordinary courts of law.

The following year in Pernell v. Southall Realty, 416 U.S. 363, 375 (1974), the Supreme Court cautioned that the fact that the subject matter of a modern statutory action and an 18th century English action is a "close equivalent" is "irrelevant for Seventh Amendment purposes, for that Amendment requires trial by jury in actions unheard of at common law . . ." (citing Curtis v. Loether, supra.).

The stakes in the present appeal are significant for every business enterprise and individual in our state because if the appeals panel’s approach stands, jury trials in a wide range of statute-based litigation will be jettisoned—in commercial finance, consumer protection, corporate disputes, environmental controversies and so forth -- because those laws do not specifically mandate trial by jury.  Reversing present practice, there will be no jury trial in a suit under Minn. Stat. §181.75, whose remedies mirror those under §181.935, because the polygraph machine did not exist in 1857.  If the right of privacy is codified, something the dissenters urged in Lake v. Wal-Mart Stores, Inc., 582 N.W.2d 231, 237 (Minn. 1998), no jury trial will be available unless specifically required because, once again, that right did not exist when the constitution was adopted.  And on and on the elimination of jury trials will run through the entire civil code.  The intermediate court’s approach results in a constitutional ambit frozen in time, behooving the legislature to amend numerous statutes.

B.
The Constitutional Inquiry

The appeals panel applied a two part test to whether a modern statutory claim falls within Article 1, Section 4:  “[T]he claim must be an action at law and must have existed when the state constitution was adopted.”  622 N.W.2d at 126 (emphasis in original).  This is an incomplete statement of contemporary constitutional analysis.  The prevailing test for determining whether a modernstatutory claim is jury triable is, first, whether there existed a common law analogue and, second, whether legal remedies in the form of money damages are recoverable in a court of law.  The latter inquiry is more important than the former.

C.
To Determine Whether a Particular Action is To Be Tried to a Jury Under Article 1, Section 4, This Court Must Determine Whether a Comparable Action Was Tried to a Jury at the Time of the Adoption of the Constitution Not Whether the Identical Action Existed at That Time

i.
The General Rule of Common Law Analogue

When determining whether a particular statutory action had a common law counterpart, courts do not engage in the type of literal analysis the appeals panel performed in the present case—that is, they do not look backwards to see if the precise action, later codified, existed at common law in 1857.  Rather courts decide whether there was a similar or comparable or analogous common law action which was tried to a jury.  As stated in the leading legal encyclopedia:

The general rule is that the right to jury trial preserved by federal and state constitutional provisions has substantially the same meaning, extent, and application that it had at common law and at the time of the adoption of such provisions, and they are to be construed in the light of the common law at that time.  However, the right exists not only in cases in which it existed at common law and at the time of the adoption of the constitutional provisions preserving it, but also exists in cases of like nature or substantially similar to it, in which it would have existed had such provisions been known to the common law, and if so, whether the remedy involved was one in law or equity.

47 Am. Jur. 2d §18 at 725 (1995)(citing Tyroll v. Private Label Chemicals, Inc. 505 N.W.2d 54 (Minn. 1993); other citations omitted). 

ii.
The Seventh Amendment as Interpreted by the United States Supreme Court

In Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 42 (1988), the Supreme Court held that ("[T]he Seventh Amendment also applies to actions to enforce statutory rights that are analogous to common-law causes of action ordinarily decided in English law courts in the late 18th century as opposed to those customarily heard by courts of equity or admiralty." (citing Curtis v. Loether, supra).  In Wooddell v. International Brotherhood of Electrical Workers, Local 71, 502 U.S. 93, 98 (1991), the United States Supreme Court applied this methodology to conclude that a union member was entitled to a jury trial in a reprisal action under the Labor Management Reporting and Disclosure Act:

[A]ctions under the LMRDA are closely analogous to personal injury actions.  Reed v. United Transportation Union, 488 U.S. 319, 326-327 (1989).  A personal injury action is of course a prototypical example of an action at law, to which the Seventh Amendment applies.

Accord, Tull v. United States, 481 U.S. 412, 420-21 (1987) (real estate developer entitled to jury trial on issue of liability in suit for civil penalties under Clean Water Act); Teamsters Local No. 391 v. Terry, 494 U.S. 558, 565-66 (1990) (DFR claim for money damages against union triable by jury); Charles W. Wolfram, The Constitutional History of the Seventh Amendment, 57 Minn. L. Rev. 639, 744-45 (1983).
  These holding are relevant because this court has held that the United States Supreme Court’s construction of a “comparable provision” in the federal constitution is of “inherently persuasive, although not necessarily compelling, force."  State v. Fuller, 374 N.W.2d 722, 727 (Minn. 1985). 

iii.
The Minnesota Supreme Court's Methodology

While the Minnesota Supreme Court has not expostulated this methodology with the explicitness of the United States Supreme Court and the highest courts of other states, it has practiced a variation of it.  This can be seen in the Minnesota Supreme Court’s repeated declaration that the right to a jury trial under Article 1, Section 4, is determined by “the nature and character of the controversy, determined from all of the pleadings.” Tyroll v. Private Label Chemicals, Inc., 505 N.W.2d 54, 57 (Minn. 1993), quoting Landsgraf v. Ellsworth, 126 N.W.2d 766, 768 (Minn. 1964).  

In Tyroll this court held that a defendant had a right to a jury trial in a subrogation claim brought by a workers compensation insurer (appearing as intervenor).  In reaching this conclusion this court did not even bother to discuss the fact that such complex subrogation actions did not exist in frontier Minnesota in 1857 when the constitution was adopted.  Instead it went behind formal labels to 

the “character” of the controversy:  “Here we have a routine negligence personal injury action.”  505 N.W.2d at 57.  Because the subrogation claim against it sounded in tort, the defendant was entitled to a jury trial.
  

If the appeals panel had applied this methodology to the true “nature and character of the controversy” between David Abraham and Scott Lennander and their employer, Hennepin County, it would have concluded that they were entitled to a jury trial in their suit under the Whistleblower Act as a matter of constitutional right because it sounded in tort.

D.
Briemhost v. Beckman

Occasionally an appellate court makes an epigrammatic comment that is quoted so frequently over time that it becomes detached from the facts of the case in which it was uttered, and assumes a life of its own.  And so it is with this court’s famous admonition in Briemhorst v. Beckman, 35 N.W.2d 719, 734 (Minn. 1949), quoted below, that, “It should be remembered that where new rights and remedies are created which were unknown at common law, the giving or withholding of a jury trial is a legislative prerogative.”
  Regrettably the preceding sentence is rarely quoted, and was not by the panel below:  “Furthermore, it is to be noted that an action at law is a proceeding before a court and does not pertain to proceedings before quasi-judicial bodies such as the industrial commission.”  This sentence aptly describes a §181.932 claim, which is an "action at law before a court.”  When Breimhorst is read in its entirety, particularly 35 N.W.2d at 734-35, it is clear that this court only held that the legislature’s decision to venue no fault workers compensation claims in an administrative forum where there is wide equitable relief available (e.g., retraining, immediate payment of medical bills, scheduled payments for TTD, TPD, and PPD, and so on), but where there is no jury, passes constitutional muster.  Ironically, Breimhorst, quoted by the appeals panel in support of its ruling, actually is authority for reversal.

E. Whether Legal Relief in the Form of Money Damages is Available is the Critical Test for Determining Whether a Statutory Claim Shall be Tried to a Jury

For Article 1, Section 4, purposes, the appeals court debunked the importance of the nature of the relief sought in the statutory claim.  “The mere fact that a claim is solely for the recovery of money will not suffice.”  In so holding, the appeals panel turned the traditional method of constitutional analysis upside down.  
Determining whether the relief is legal or equitable is far more important than whether there was a historical counterpart when the constitution was adopted as the United States Supreme Court recently repeated in no less than four cases:  Curtis, 415 U.S. at 195-96 ([T]his cause of action [a claim of housing discrimination under the 1968 Civil Rights Act] is analogous to a number of tort actions recognized at common law.  More important, the relief sought here—actual and punitive damages—is the traditional form of relief offered in courts of law.”); Granfinanciera S.A., 492 U.S. at 42 (“The second stage of this analysis [i.e., the nature of the relief] is more important than the first.”); Terry, 494 U.S. at 565 (“The second inquiry is the most important in our analysis); Tull, 481 U.S. at 421 (quoting Curtis v. Loether, 415 U.S. at 196) (“We reiterate our previously expressed view that characterizing the relief sought is ‘[m]ore important’ than finding a precisely analogous common-law cause of action in determining whether the Seventh Amendment guarantees a jury trial.”).  Rule 38.01 of the Minnesota Rules of Civil Procedure reflects this very approach, as does Bond v. Welcome, 63 N.W. 3, 4 (Minn. 1895).  Because §181.935(a) permits recovery of “any and all damages recoverable at law,” the legislature made its intent clear that the available remedy is legal not equitable in nature. 

The theoretical availability of “injunctive or other equitable relief ” under §181.935(a) does not change the outcome of this analysis.  In Curtis v. Loether, 415 U.S. at 196 n.11, the Supreme Court held:

If the action is properly viewed as one for damages only, our conclusion that this is a legal claim obviously requires a jury trial on demand.  And if this legal claim is joined with an equitable claim, the right to jury trial on the legal claim, including all issues common to both claims, remains intact.  The right cannot be abridged by characterizing the legal claim as “incidental” to the equitable relief.  [two citations omitted]       

But see, Indianhead Truck Line, Inc. v. Hvidsten Transport, Inc., 128 N.W.2d 334, 347 (Minn. 1964)

F.
A Whistleblower Action Sounds in Tort and Therefore is a “Case at Law” Under Article 1, Section 4, Which Shall Be Tried To A Jury

Section 181.935(a) permits recovery of “any and all damages recoverable at law.”  This is one reason why the Minnesota Supreme Court held that punitive damages are recoverable under this legislation in Phipps v. Clark Oil & Refining Corp., 408 N.W.2d 569, 572-573 (Minn. 1987).  And that is why this court held that a claim under this legislation is a “tort” action in Graham v. Special School District No. 1, 472 N.W.2d 114, 120 (Minn. 1991).  Tort actions are tried to juries under Article 1, Section 4.  Fiwka v. Johannes, 177 N.W.2d 782, 783 (Minn. 1970).  Given this background, it is not surprising that this court implicitly recognized that a retaliatory discharge action under this legislation is tried to a jury in McGrath v. TCF Savings Bank, 509 N.W.2d 365, 366  (Minn. 1993).   

G.
Other States Hold that Whistleblower Claims are Tort Actions

The Minnesota Supreme Court’s categorization of a claim under §181.932 as a “tort” in Graham is consistent with the rulings of other state supreme courts.  Scholarly surveys of case law conclude that in most all states whistleblower claims are intentional torts. Mark Rothstein, et al., 2 Employment Law §8.21 at 315 (2nd ed. 1999)(“Except in a few states [citing Wisconsin], tort remedies are awarded when the discharge violated public policy.”); Mark W. Bennett, et al., Employment Relationships: Law & Practice, §2.04 at 2-29 (1999) (“Tort exceptions to the at-will rule are, in the authors’ view, true ‘exceptions,’ because they impose limitations as a matter of law upon the parties’ at-will relationship.  The most common tort exceptions are those based on violation of ‘public policy.’”); Henry H. Perritt, Jr., 2 Employee Dismissal Law and Practice §§7.1-7.9 at 3-16 (1998 4th ed.) (referring to “public policy torts;” citing cases); Lex K. Larson, 1 Unjust Dismissal §6.07 at 6-28 (1999)(“Most state courts have held that the public policy wrongful discharge action is a tort claim.”) (citing 27 jurisdictions).  Even a state such as Wisconsin which characterizes a whistleblower claim as contract action permits it to be tried to a jury.  E.g., Batteries Plus, LLC v. Mohr, 615 N.W.2d 196 (Wis. App. 2000), review granted, 619 N.W.2d 91 (Wisc. 2000).   
H.
The Right to a Jury Trial Cannot be Abridged by the Doctrine of Collateral Estoppel

To the intermediate court, the respondent argued that regardless of whether the appellants were rightfully denied a jury trial of their whistleblower claims, the doctrine of collateral estoppel bars them now because they lost their OSHA claims on their merits in a bench trial.  622 N.W.2d at 128 n. 1.  The doctrine of collateral estoppel, however, cannot be used to defeat a litigant’s right to a jury trial.  Lytle v. Household Manufacturing, Inc., 494 U.S. 545, 550-51 (1990).  As Justice Rehnquist stated in dissent in Parklane Hosiery Co. v. Shore, 439 U.S. 322, 347 (1979):

[D]evelopments in the judge-made doctrine of collateral             estoppel, however salutary, cannot, consistent with the Seventh Amendment, contract in any  material fashion the rights to a jury trial that a defendant would have enjoyed in 1791.  In the instant case, resort to the doctrine of collateral estoppel does more than merely contract the right to a jury trial.  It eliminates the right entirely and therefore contravenes the Seventh Amendment.

IV.
CONCLUSION


This appeal raises profound questions about how the Minnesota Constitution should be construed, the role of the jury in our society, even the role of this court in the interpretative process.  If this court views its job as simply lining up each newly enacted statutory cause of action against an old granite yardstick onto which are etched those precise common law claims that existed in 1857, than the limited reach of Article 1, Section 4, is easy to demark; but if this court sees the constitution as an evolutionary charter, and the right to a jury in a statutory action, while precious to the litigants, also requires a type of responsible service by the citizenry that is a connecting force in their community, then this court may now  embrace fully and frankly the prevailing constitutional methodology that the constitutional right to a jury depends foremost on the nature of the relief available and secondarily on whether there is a common law analogue to that modern statutory cause of action.  If this method of analysis is applied to actions for money damages under the Whistleblower Act, the Minnesota Supreme Court should hold 

that they sound in tort and thus are “cases at law” under Article 1, Section 4, of the Minnesota Constitution; and therefore it should remand this case for a new trial -- this time by jury.






Respectfully submitted,

Dated:  March______, 2001
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� Amicus does not assert that the Seventh Amendment applies to the states.  It does not.  Nor does amicus contend that interpretations of that amendment by the United States Supreme Court are binding precedent on the Minnesota Supreme Court.  They are not.  But when interpreting the Minnesota Constitution, this court has looked at how the United States Supreme Court and the highest courts of sister states have interpreted comparable provisions in their constitutions -- not as precedent to be blindly followed, rather as an expression of institutional interest, respect, curiosity and just plain common sense.  Landgraf v. Ellsworth, 126 N.W.2d 766, 769 (Minn. 1964).  In reviewing published case law particularly at the intermediate court level, it does not appear to amicus that the battery of rulings of the United States Supreme Court in the last quarter century broadly interpreting the Seventh Amendment have been sufficiently brought to the attention of the Minnesota Appellate Courts, and it is only to fill this perceived void that amicus respectfully cites them today.


� Professor Wolfram's influential article was cited, quoted and relied upon by the Iowa Supreme Court in Iowa National Mutual Insurance Co. v. Mitchell, 305 N.W.2d 724 (Iowa 1981), where it addressed the contemporary reach of the jury guarantee in its state constitution.


� A question never raised before the Minnesota Supreme Court, at least as far as amicus can determine, is whether tort actions existed at the time of the adoption of our state constitution.  Certainly this is an important inquiry if the strict methodology of the appeals court is followed.  The answer is yes—barely.  Torts did not emerge as a separate body of law until the eve of the adoption of our constitution in 1857.  Morton J. Horwitz, The Transformation of American Law 1780-1860 85-99 (1977).   The first treatise on torts was not even published until two years later.  G. Edward White, Tort Law In America: An Intellectual History 11-12 (1980).  But this raises another question: how do those state supreme courts whose constitutions were adopted before the advent of torts as a distinct theory of liability interpret their charters to permit such actions to be tried to juries?  The answer lies in the methodology of analogy described above—tort actions are analogous or comparable to actions in trespass which were jury-tried at the time of the adoption of these constitutions.  The Connecticut Supreme Court stated this principle of constitutional interpretation very clearly in Ford v. Blue Cross and Blue Shield of Connecticut, Inc., 578 A.2d 1054, 1059-60 (Conn. 1990), where it held that a claim for retaliatory discharge for filing a workers compensation claim should be tried to a jury under its constitution, adopted in 1818, because it was a tort action analogous to an action in trespass.  “We have held, therefore, that the right to a jury trial exists both in cases in which it existed at common law at the time of the adoption of the constitutional provisions preserving it and in cases substantially similar thereto.”  (emphasis in original).





� In support of this broad proposition, the Breimhorst court cited four cases each involving either a claim for equitable relief or one premised on a statute requiring a bench trial. Peters v. City of Duluth, 137 N.W. 390, 392 (Minn 1912) involved a registration proceeding under the Torrens Act which provided that such actions were to be "tried by the court”; Johnson v. Peterson, 97 N.W. 384 (Minn. 1903) and Roussain v. Patten, 48 N.W. 1122 (Minn. 1892) concerned equitable actions to determine adverse claims to real estate; and Yanish v. Pioneer Fuel Co., 66 N.W. 198 (Minn. 1896) was an equitable action to set aside an execution sale on the ground that the judgment constituted an impermissible preference to a creditor.
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